INFORMATION COMMISSIONER
WESTERN AUSTRALIA
ANNUAL REPORT TO THE
PARLIAMENT 2006/07
ANNUAL REPORT 2007

FREEDOM OF INFORMATION

CONTENTS
1.

Foreword .......................................................................... 1

2.

Agencies Overview ....................................................... 15

3.

Report on Operations................................................... 19
Legislation .................................................................. 20
Mission Statement...................................................... .20
Office Structure........................................................... 22
External Review ......................................................... 23
External Review Applications..................................... 24
Advice and Awareness................................................ 33
Information Statement Survey .................................... 38
Administration ............................................................ 41

4.

Performance Indicators ............................................... 43

5.

Financial Statements .................................................... 51

6.

Statistical Tables ........................................................... 77

ANNUAL REPORT 2007

This page has been left blank intentionally.

FREEDOM OF INFORMATION

FOREWORD

ANNUAL REPORT 2007 1

FOREWORD

FOREWORD
This is the fourteenth annual report of the Information
Commissioner to the Parliament and my fourth and final
annual report to Parliament as Acting Information
Commissioner.

Darryl Wookey

On 3 November 2003, on the recommendation of the then
State Solicitor, Mr Peter Panegyres, I was appointed Acting
Information Commissioner, on leave of absence from the
State Ombudsman, for a period of up to 12 months until
proposed legislation was enacted which would, among other
things, create the new position of Privacy and Information
Commissioner. On 1 November 2004, I was appointed for a
further 12 month term, as I was again on 1 November 2005
and 1 November 2006, as no legislation had been
forthcoming.

Finally, on 14 September 2006, I received Draft 6 of the Information Privacy Bill 2006 and was invited
to comment on it by 10 October 2006. That Bill, if enacted, would among other things establish a
regime for the collection, use, exchange and disclosure of health information and other personal
information by certain persons and bodies; provide for access to, and amendment of, private sector
health records; establish the office of Privacy and Information Commissioner; and provide for (but not
require) the concurrent appointment of the same person as Ombudsman and Privacy and Information
Commissioner. On 4 October 2006, when I was in the process of finalizing my comments on the draft
legislation, I received a copy of Draft 5 of the Freedom of Information Amendment Bill 2006, on which I
was invited to comment by 13 October 2006. Among a range of proposed amendments to the FOI Act,
that Bill stripped the Information Commissioner of all investigating powers and the Commissioner’s
decision-making power under the FOI Act, transferring the latter to the State Administrative Tribunal
(the SAT) but leaving the Commissioner with a conciliation role.
As the provisions of the two Bills were so closely interrelated and interwoven, I provided my comments
in respect of both on 13 October 2006. I provided detailed comments on the particular provisions to the
instructing officer and comments on higher-level matters of policy to the Attorney General, Hon Jim
McGinty MLA. Although I was generally supportive of the new legislation and many of the proposed
changes to the FOI legislation, I had a number of concerns. As well as specific matters raised with the
instructing officer, they included the exclusion of Ministers from the privacy legislation, significant
deficiencies in terms of the proposed Commissioner’s investigative powers, the procedures following the
completion of conciliation proceedings and the lack of power for the Commissioner following audit
examination or review procedures under the privacy legislation and the proposed changes to the role and
powers of the Commissioner under the FOI Act, particularly the removal of the Commissioner’s
investigating powers and the transfer of the decision-making power to the SAT, effectively adding
another layer of review, expense and delay to the external review process. I suggested several possible
alternatives that would improve and simplify, rather than complicate, the process. The strongest of those
was that previously recommended by the Taskforce that recommended the establishment and
jurisdiction of the SAT - that the functions of the Information Commissioner remain unchanged but that
the appeal on questions of law from the Commissioner’s decisions be to the SAT rather than the
Supreme Court as is presently the case.
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Following that letter, the Attorney General and others met with me at Parliament House to discuss the
concerns I had raised. Agreements reached at that meeting, including the restoration of the
Commissioner’s investigative powers, allayed a number of my concerns but two issues remained
outstanding for further consideration following the meeting. The first of those was whether Ministers
should be exempt from the operation of the privacy legislation and the second of those was the question
of whether or not the Commissioner should retain the decision-making power currently exercised by the
Information Commissioner under the FOI Act and/or should also have decision-making power under the
privacy legislation. My letter confirming the outcome of that meeting is reproduced at pages 6-10 of
this report. I received no response to that letter and no further communication from the Attorney
General in respect of any of those matters or at all. The two Bills were introduced into Parliament on 28
March 2007 with those provisions unchanged.
There having been no further discussion with me about those matters, my view in respect of them
remained unchanged. In the media coverage that followed, rather than addressing my substantive
comments and concerns, the Attorney General chose to attack me personally. A copy of my letter of 30
March 2007 to the Attorney General concerning that is reproduced at pages 11-13 of this report. That
letter, too, elicited no response.
Instead, on 3 April 2007, the Attorney General, in the course of debate on the Medical Practitioners Bill
2006 (at Hansard 1067b-1094a/1), purported to draw a comparison between the timeliness of the SAT
and the timeliness of my office in finalizing matters. The Attorney General there stated that the SAT has
“a general rule that all matters are to be determined within three months” whereas “a significant
number of cases” had taken more than 12 months for my office to finalize. It was not a valid
comparison. In fact, a perusal of the SAT’s website indicates that the three month target determination
time appears to be the time between a hearing and a final determination, not the total time to deal with a
matter. The information used by the Attorney General concerning complaints dealt with by me was the
total time taken - from the date the complaint was lodged to the date of decision - and not merely the
determination time. It is not correct to suggest that the SAT generally finalizes all matters within 3
months of receipt, that a significant number of complaints to this office took more than 12 months to
finalise or that this office takes significantly longer to deal with matters than does the SAT.
Analysis of the last 50 published decisions of the SAT (leaving aside those which were decided on the
papers or for which a hearing date is not ascertainable from the published decision) indicates that the
average time between the matter being heard - not the matter being received - and the decision being
delivered was approximately 2.94 months. Perusal of the SAT annual report for 2005/2006 reveals that
in its Human Rights stream, while 90% of guardianship and administration matters were dealt with
within three months, only 60% of mental health applications and 30% of equal opportunity applications
were dealt with within three months (page 50). In its Vocational Regulation stream, only 50% of
matters were dealt with within three months (page 58). In its Commercial and Civil stream the
percentage of matters finalized within 3 months was 30% for firearms matters, 40% for commercial
tenancy, building disputes and strata titles matters, 60% for subdivision matters, 70% in road traffic
matters and 80% in consumer credit matters, and it set as its target for 2006/2007 to have, among other
things, 50% of applications resolved within 16 weeks (page 19). In its Development and Resources
stream no more than 30% of any kind of matter was finalized within 3 months and it set as its target for
2006/2007 to have 30% of matters dealt with within 3 months (page 35). All the SAT’s operational
streams reported having taken more than 12 months to finalize a number (unspecified) of matters (see
the tables on pp19, 35, 50 and 58 of the SAT Annual Report 2006). In my office in 2005/06, only 13%
of external review matters finalized took more than 12 months total time from the date of lodgement.
That reduced to approximately 10% in 2006/07. In 2005/06 72% of complaints to my office were
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finalized within 6 months of receipt, 55% within 3 months and 35% within a month. In 2006/07 61%
were resolved within three months and 77% within 6 months.
Perusal of the 2005/2006 annual report of the SAT also indicates that the average time for resolution of
matters across all streams was 93 days. As I advised the Attorney General’s Chief of Staff, Mr Danny
Cloghan (in an email dated 3 April 2007 (at 9.04am) correcting the wrong figure given in my letter of 30
March reproduced herein), the average time taken by my office to deal with complaints at that time was
117.8 days. It is not the case, as suggested by the Attorney General, that there is a significant difference
in the time taken by each body to finalise matters and, in any event, timeliness was not an issue at the
time the Attorney General first announced his intention to transfer the Commissioner’s jurisdiction to
the SAT.
Further, not only is it the case that the SAT does not resolve matters significantly more quickly than my
office, it is also the case that a greater percentage of matters are resolved by conciliation by my office
than are resolved by informal means by the SAT. In 2005/2006, the Commercial and Civil stream of the
SAT reported that, of the 2110 matters finalized, 160 (approximately 7.5%) were resolved by mediation.
The Development and Resources stream reported that approximately 60% of its matters were resolved
without the need for final hearing (p. 32). The Human Rights stream reported that approximately 50%
of matters dealt with by that stream were resolved at, or shortly after, mediation (page 48). While the
Vocational stream reported that “…mediation … has been very successful …” (p. 57), there is no report
as to the number or percentage of matters that were resolved by that method. The Office of the
Information Commissioner achieved a conciliation rate of 72% of all complaints finalized in 2006 and
74% in 2007.
Also in April 2007, once again without giving any proper reasons, without full disclosure of the material
on which its decision was based and - despite undertakings being given that it would - without giving me
the opportunity of making informed submissions in respect of the matter, and after a year’s
correspondence concerning its process, the Salaries and Allowances Tribunal confirmed its decision of
last year to downgrade the classification of the office. The Tribunal still refuses to make public the
report on which that decision was based. I subsequently provided copies of all of that correspondence to
the Public Administration Committee, a standing committee of the Legislative Council of the
Parliament, which I understood to have a role in monitoring issues concerning the government
accountability agencies. My letter to the Committee has not received a response.
On Monday 24 September 2007, while I was in the process of finalizing this report, I was advised by Mr
Cloghan that, on the expiry of my current term as Acting Information Commissioner on 31 October
2007, the Attorney General will arrange for the Governor to appoint a public servant from the
Department of the Premier and Cabinet to the position. No reason was given for the change other than
that the Attorney General wants someone else to “transition” the organization. It is an unsurprising end
to a term in which I have had an increasing sense of the undermining of the role of the office as an
independent accountability agency. The events of this year in respect of the office bring into sharp focus
the issues raised in the “Accountability and Independence Principles” report tabled by the
accountability officers in November 2006 which detailed the “…mechanisms that can enhance
independence and reduce [the accountability officers’] vulnerability to control or influence of the
Executive Government.” The full report can be accessed on the website of the Commissioner for Public
Sector Standards at www.opssc.wa.gov.au. I strongly urge the Parliament to take those principles into
account when considering any proposed legislation creating new accountability offices or making
changes to existing ones and in considering how secure the independence of the existing offices is in
reality.
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Although the office has been effectively in limbo for the past 4 years, it has nonetheless been a
productive time. In 2004 the office moved to collocated premises with the Ombudsman, the
Commonwealth Ombudsman, the Office of Health Review and the Commissioner for Public Sector
Standards, with the resultant convenience of access to complaints mechanisms by members of the
public, savings to the public purse and operational efficiencies. We also reviewed and revised our
performance indicators and the manner in which we reported under them in order to provide a clearer
picture of the nature and number of matters dealt with by the office and their resolution. We
restructured the office in preparation for the announced proposed “amalgamation” with the Ombudsman.
We were consulted by jurisdictions around the world, our Information Commissioner model having been
recognized as a model of best practice and the preferred model of external review.
In my time in the role, there has been a significant increase in the proportion of complaints resolved by
conciliation – my preferred method of resolution – from 61.5% to 74%. That dramatic improvement has
resulted in complaints taking slightly longer to deal with but, following initiatives introduced in the past
12 months, the time taken to deal with matters is steadily decreasing. The number of applications for
external review received continues to decrease and it tends to be the more complex matters that come to
this office on external review. Although there is no way of knowing, it is to be hoped that the
decreasing number of applications for external review, while there is an increasing number of decisions
made by agencies, indicates that overall agencies are dealing better with their responsibilities under the
FOI Act. During the four years, among other things, we increased the number of training courses run for
agencies from 10 in 2002/03 to 16 in 2006/07, gave more than 40 briefings and responded to nearly
9,000 requests for advice or assistance. We reintroduced the monitoring of agencies’ compliance with
the obligation on each to publish an up-to-date information statement to ensure that the public has easy
access to general information to assist in the exercise of their democratic rights.
I once again thank my small but very dedicated team of 9 officers who, in less than ideal circumstances,
have continued to maintain high levels of effectiveness and efficiency in both the external review and
advisory services delivered throughout the year, and have continued to look for and implement ongoing
improvements in our processes and administration. Their commitment and positive attitude have never
faltered and I wish them the very best with the challenges ahead.
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